SUBMISSIONS FOR THE COMPLAINANT: FS50487115
‘COMMON ARGUMENTS’ UNDER THE PUBLIC INTEREST TEST:

1. In addition to any arguments tailored to individual exemptions, the following arguments (A, B, C and D) apply to more than one exemption. They are set out first for convenience.

A. THE CIRCUMSTANCES OF THE CASE AND THE NATURE OF THE INFORMATION:

2. The request concerns information on the UK government’s decision to submit two amicus briefs (‘the Intervention’) in Kiobel v Shell. Kiobel is a case before the Supreme Court of the United States (‘SCOTUS’) brought under the US Alien Torts Statute 1789 (‘ATS’). The ATS enables victims of egregious human rights abuses and international crimes to sue those involved in the US courts. 

3. This case is exceptional for two main reasons. Firstly, the allegations made against Shell are particularly grave. The Petitioner’s brief in Kiobel states:

“This case was filed in 2002 by twelve Nigerian plaintiffs who alleged, on behalf of themselves and a putative class, that respondents aided and abetted the human rights violations committed against them by the Abacha dictatorship in the Ogoni region of the Niger Delta in Nigeria between 1992 and 1995. The plaintiffs, and the violations they suffered, present a microcosm of the widespread and systematic human rights violations perpetrated in the early 1990s against a popular grassroots movement, known as the Movement for the Survival of the Ogoni People, that sought human rights and environmental justice and protested against Shell’s operations in Ogoni… The Nigerian military, aided and abetted by respondents and their agents, engaged in a widespread and systematic campaign of torture, extrajudicial executions, prolonged arbitrary detention, and indiscriminate killings constituting crimes against humanity to violently suppress this movement.”

4. Particulars of each of these allegations are set out in the Amended Complaint (paragraphs 6 - 17, p 4 to p 12 (attached)). Due weight should be given to:- 

a. the alleged role of Shell in facilitating human rights abuses; 

b. the atrocities committed against the plaintiffs and their relatives and associates;

c. the serious damage that has been suffered by the plaintiffs, their relatives and associates.

5. In summary, Kiobel concerns Shell’s alleged role in international crimes and gross human rights violations. The plaintiffs seek accountability, a considerable number of years after the damage occurred. 

6. Secondly, the outcome of Kiobel will determine the future of the ATS. Since the mid-1990s, the ATS has been used to provide access to justice for the victims of human rights abuses committed by or with the involvement of multinational corporations operating in the developing world, from allegations against Coca Cola over union-related violence in Guatamala to a case against Daimler, Ford, General Motors, and IBM for alleged facilitation of abuses in apartheid South Africa. In its arguments before SCOTUS, Shell has posited that corporations are not liable for human rights violations and therefore should not be sued under the ATS. If SCOTUS agrees with the respondents and the amicus briefs from the UK government, potential ATS claimants will have lost a primary means of redress. 
7. The case coincides with the agreement / adoption by the UN Human Rights Council of the UN Guiding Principles on Business and Human Rights (‘the GPs’). The GPs rest on three ‘pillars’, the State duty to protect human rights, the business responsibility to respect human rights and access to remedy for victims of corporate human rights violations. Access to remedy is currently extremely limited, and the ATS is one of the few avenues of redress open to people adversely affected by business activities. Former UN Secretary-General’s Special Representative for Business and Human Rights, Professor John Ruggie described Shell’s litigation strategy as aiming “to destroy an entire juridical edifice for redressing gross violations of human rights”.

8. The public importance of Kiobel is difficult to underestimate. The UK’s amicus briefs, co-filed with the Dutch government, were among over 80 briefs submitted by a wide range of states, individuals and companies. The case has been the subject of global debate. 
9. In this context, the intervention raises a number of important issues. The UK government decided to support the legal rights of the respondents’ multinational corporation over the rights of individuals who have allegedly suffered international crimes. The government submitted not one but two amicus briefs seeking to deny and/or limit the application of the ATS. 

10. Amicus briefs can influence SCOTUS proceedings.
 There is a real possibility that the UK’s briefs may affect the judgment. The circumstances of the case re-enforce the public importance of disclosure of information concerning the UK’s intervention.

B. PROMOTING ACCOUNTABILITY AND TRANSPARENCY OF PUBLIC AUTHORITIES

11. There is an assumption in favour of disclosure, arising from the need for transparency, accountability and the furthering of public debate. In this case, the need for disclosure arises for specific reasons.

12. There are legitimate concerns about the proper functioning of government departments in the area of business and human rights. The FCO, BIS and other departments, collaborated on the intervention. Disclosure will enable better evaluation and understanding of the government’s overall effectiveness in performing functions and fulfilling foreign policy commitments on the promotion of human rights. The public and businesses would benefit from greater transparency.

13. Different UK departments engage with the issue of corporate responsibility. The FCO has a wider range of commitments on corporate responsibility issues. 
 Below in Table 1 is a summary of relevant statements by or about the work of the UK government and the relevance to the public interest test.

TABLE 1: Statements relating to the UK government’s policies on corporate responsibility:

	Source
	Statement
	Comment

	FCO Human Rights and Democracy, (2011), pp 109-110.


	“We work with governments, businesses and civil society to encourage the evolution of more sustainable market environments in which commerce can flourish. We believe that respect for human rights helps to create the conditions for a more stable business environment. Good business practice can help raise standards of behaviour, tackle disadvantage and remove incentives to abuse, as well as strengthen communities. It reduces risks of reputational damage or litigation for companies. Irresponsible corporate behaviour – including actions that lead to human rights harm – corrupts the integrity of those who practise it and the markets in which they operate. It is unfair to the weak, poor and vulnerable – those least able to stand up for themselves; it leads to reputational damage for the company and for the UK, and undermines the credibility of government policy.”

…

“However, under international human rights law, states retain the primary responsibility for the protection and promotion of human rights within their jurisdictions. We will therefore continue to encourage other countries – in their domestic legislation – to pursue higher standards of business accountability and responsibility, as well as measures to implement effectively their human rights obligations.”
	· The UK recognises that corporate irresponsibility has damaging impacts on business interests as well as human rights concerns. It is committed to encouraging other states in their domestic legislation to uphold corporate accountability.

The UK’s intervention in Kiobel is inconsistent with its stated aim of encouraging higher standards of corporate accountability. 

· The public and UK companies will benefit from increased understanding of a policy which may have a direct impact on people’s lives and business activities.

	The Foreign Affairs Committee (FAC), Report, July 2011, p 38 – 40.
	“101. We are not as confident as the FCO that there is little conflict between its pursuit of both UK commercial interests and improved human rights standards overseas.”

“102. Given the FCO’s claims about the continued importance of human rights in its work and the complementarity of human rights and commercial objectives, we were surprised and disappointed to see that the FCO’s new “Charter for Business” made no mention of the FCO’s role in helping businesses address the potential human rights implications of their overseas operations.”
	· Parliamentarians have raised concerns about the conflict between the FCOs commercial and human rights work following investigative hearings. They have noted the omission of human rights in FCO’s business oriented work.

· The government’s performance on business and human rights is a legitimate subject of scrutiny. The Kiobel case is one example of the conflict that the FAC refers to. There is an interest in assessing how the government dealt with these issues in specific cases since the issue was raised and reported on by the select committee.

	Foreign Secretary William Hague in a 2010 editorial in The Telegraph, 31 August 2010.
	“We will continue to raise human rights concerns wherever they arise, whether with our oldest and staunchest allies, authoritarian regimes or emerging democracies. We will use the persistent and painstaking mobilisation of our resources and of our diplomacy to make progress on this core value of UK foreign policy. For the right foreign policy for Britain is one that includes ambition for what we can achieve for others as well as ourselves,”
	· There is substantial public interest in knowing how this ambitious approach to raising human rights concerns via UK foreign policy applies to cases such as Kiobel. 


14. The intervention appears to run counter to the UK’s stated commitments to human rights and responsible business practices as outlined in Table 1. In particular, the government has welcomed and promoted the UN Guiding Principles on Business and Human Rights (‘the GPs’), which reiterates the State duty to protect human rights, including the requirement for States to take steps to ensure that people affected by corporate human rights abuse have access to effective remedy. The FCO, as the lead department on this issue, has recognised the dangers of “irresponsible corporate behaviour” that leads to human rights abuse.

15. While the UK describes its position on the GPs as nuanced,
 what Table 1 makes clear is that there are legitimate questions about the performance and priorities of government departments addressing these issues. It is important to know how the UK’s wider commitments to the GPs and other initiatives were considered in discussions about Kiobel.
16. Further, there is evidence to suggest that the intervention has been harmful to the international reputation of the UK. The Foreign Affairs Committee, the scrutiny body for the FCO and UK foreign policy, considered the government’s position in a recent report following the interventions: 

“We note that, in 2007, there were twenty-nine types of offence committed overseas for which a British citizen could be prosecuted in the UK.206 A Home Office Steering Committee undertook a review of extra-territorial jurisdiction in 1996 and drew up criteria to be taken into account when deciding whether extra-territorial jurisdiction should be taken in respect of particular offences. One of these criteria was “Where it appears to be in the interest of the standing and reputation of the UK in the international community”. In our view, this might be taken to include actions by businesses based in the UK.” 
…

“we recommend that the Government should not dismiss out of hand the extension of extra-territorial jurisdiction to cover actions overseas by businesses based in the UK, or by firms operating under contract to the UK Government, which have an impact on human rights. Relying on local administration of justice may not be enough to preserve the international reputation of the UK for upholding high standards of human rights.”

17. On this analysis, the UK’s position on extra-territoriality should be flexible, particularly when it comes to matters like Kiobel that engage human rights issues and may affect the UK’s international reputation. This is in contrast with the FCO’s own description of the intervention as a “technical statement of the Government’s legal positions”
, divorced from the context of the case.
C. PROMOTING UNDERSTANDING OF GOVERNMENT DECISIONS THAT AFFECT PEOPLE’S LIVES
18. The potential impact of the intervention is significant. It could help lead to a decision which will prevent victims of international crimes from accessing justice. The UK’s position is that the responsibility for protecting rights and providing redress lies with the plaintiffs’ home state of Nigeria.
 While it is desirable for the plaintiffs to be able to bring such cases in their own countries, Ms Croser submits that in this case, the UK’s position is unrealistic and should be measured against the reality of the Nigerian judicial system, of which the US State Department’s Human Rights Report 2011 gave this assessment:
“Understaffing, underfunding, inefficiency, and corruption continued to prevent the judiciary from functioning adequately. Judges frequently failed to appear for trials, often because they were pursuing other sources of income and sometimes because of threats against them. In addition court officials often lacked the proper equipment, training, and motivation to perform their duties, with lack of motivation primarily due to inadequate compensation.”

19. The UK’s justification is broadly that capacity should be strengthened in home states who bear the obligation to protect human rights. However, it is unclear to what extent the UK has considered the real challenges faced by the Kiobel plaintiffs, among others, whose home states do not provide effective redress at present. The Amended Complaint confirms (at paragraph 78, page 25) that “Plaintiffs fled Nigeria in fear of their lives and could not safely return there.” 
20. ATS claimants are unique in what they have allegedly survived and suffered. Having a means of redress is highly valuable to such claimants. The intervention may impact adversely on the individual rights of ATS claimants present and future. The intervention impacts on the rights of substantial numbers of vulnerable individuals on an international scale. This should weigh heavily in the scales for disclosure.

D. FURTHERING THE UNDERSTANDING AND PARTICIPATION IN PUBLIC DEBATE

21. This information is of particular concern to Ms Croser, co-ordinator of CORE. CORE is:

“an authoritative and influential network of NGOs, academics, trade unions and legal experts which brings together the widest range of experience and expertise on UK corporate accountability in relation to international development, the environment and human rights.”

22. Participation in public debate and policy discussions of corporate responsibility is one of CORE’s key objectives. CORE is concerned to gain a full picture of what went on in the intervention in order to better understand the reasons for it.

23. UK policy in this important case appears to have been developed without any or any adequate consultation with key participants from civil society, in order to balance the debate and enhance the rigour of the policy-making process.

SECTION 42(1): APPLICATION

24. Section 42(1) of the Act states:

“Information in respect of which a claim to legal professional privilege … could be maintained in legal proceedings is exempt information.”

25. There are 2 types of LPP:

a. Litigation privilege; and

b. Legal advice privilege.

26. Communications may be covered by LPP if they were:

c. Made for the dominant purpose of advising on proposed or contemplated litigation;

d. Made for the dominant purpose of seeking or giving legal advice in a legal context.

27. The authority must identify the client and legal adviser. Communication with third parties will not be covered by advice privilege and will only be covered by litigation privilege where created for the purposes of the litigation, (BCCI: Three Rivers District Council & Ors v The Governor & Company of the Bank of England (No.3) [2003] EWCA Civ 474).

28. It is so far unclear: 

a. which type of LPP the government is relying on;

b. who was the client and who the adviser;

c. If litigation privilege is being claimed, how the circumstances constitute ‘litigation’, in the ordinary sense of the term in the context of LPP;

d. How legal advice in the context of an amicus brief in which the UK is not a party to the litigation is covered by LPP, in light of the IC’s description of “the somewhat limited scope of legal professional privilege which can only, by definition, be about legal rights and obligations”

e. What legal rights and/or obligations was the UK being advised on.

PUBLIC INTEREST TEST (PIT): 

29. Should section 42(1) be engaged, it is a qualified exemption. Notwithstanding the ‘inbuilt weight’ of LPP, the public interest in disclosure can outweigh the interest in upholding the exemption if Ms Croser shows clear, compelling and specific justification that at least equals the public interest in protecting the information in dispute (Calland v Information Commissioner & the Financial Services Authority (EA/2007/0136), 8 August 2008 at 37).  

30. In addition to the arguments below, common arguments A, B, C and D are relied on.

FACTORS IN FAVOUR OF DISCLOSURE UNDER SECTION 42(1) PIT:

Large amount of money involved:

31. The financial stakes in Kiobel are very high. A recent article on ATS cases against multinational companies highlighted:

“148 alien tort disputes have been resolved against business entities, according to research by Jonathan Drimmer, assistant general counsel at Barrick Gold Corporation. By this author's count, 14 ended in a settlement or default judgment, for a success rate of 9.5 percent. Most of the settlements are confidential, but the six sums that have leaked into the public domain total about $80 million, for an average of $13.3 million. The highest was Unocal Corporation's 2004 settlement of suits alleging that it used forced labor to build a Burmese gas pipeline, for a mere $30 million. (I am excluding Holocaust settlements, which mounted into the billions, but depended in significant part on diplomatic pressure and negotiation.)”

32. The sums involved provide an indication of both the severity of the abuses suffered and the large numbers of ATS plaintiffs and/or claims. The number of people who would be affected by the UK government’s intervention includes any person with a potential claim against a non-US-based corporation under ATS. Mr Drimmer’s research suggests this category is unlikely to be small, as does the existence of a pending ATS lawsuit against Chiquita bananas by thousands of Colombian plaintiffs.

33. As mentioned above at 5, Kiobel will determine whether the ATS lawsuits continue to allow redress and compensation for claimants. The intervention could help eradicate the substantial compensation achievable in ATS lawsuits, with serious financial consequences for ATS plaintiffs. 

34. Kiobel, for example, follows the settlement of a closely related case, Wiwa v Shell for $15 million on 9 June 2009. Wiwa arose from the same facts and allegations as Kiobel, but involved another set of 10 plaintiffs.
 The plaintiffs in Kiobel have the prospect of obtaining compensation of this magnitude.

35. The legal advice that informed the intervention should be disclosed because of the large sums of money involved in ATS claims it seeks to curtail and the value of that compensation to victims of international crimes.

The use of public funds 

36. Wherever public funds have been spent on legal advice, there is a public interest in transparency and accountability (Szucs v Information Commissioner (EA/2011/0072, 16 August 2011) at 43). In particular, whether or not the legal advice was followed is a relevant consideration.
37. As of May 2012, the legal fees involved in the UK’s intervention came to £8,212.07.
 This is unlikely to include the full cost of the second brief filed on 13 June 2012 or any subsequent advice and analysis of the case. A list of documents related to Kiobel disclosed by BIS indicates that they had been involved in the case for a period of at least 18 months, using up a significant amount of government time and resources. It is not clear what resources the FCO has devoted to the case, but given that its legal advisor submitted the briefs, the FCO are likely to have been involved for some if not most of that time. The documents requested from the FCO date back to 7 months before the second brief.
RESPONSE TO ARGUMENTS FOR UPHOLDING EXEMPTION:

Inherent public interest: 

38. Where the authority is not a party to a litigation, the force of LPP arguments is weakened. In litigation terms, the UK had everything to gain and nothing to lose from the intervention. It can face no legal challenge (a factor considered relevant to disclosure in Mersey at 43 to 44). If LPP applies, it does not carry anywhere near the same weight that it would if the UK was a party or faced possible legal challenge.
39. It follows that disclosure would not inhibit officials or Ministers seeking legal advice more generally. This case only concerns a very narrow fact pattern of amicus briefs in foreign legal proceedings where no legal challenges apply.
40. It is argued by the government that disclosure would prevent the authority from exploring the full ramifications of a policy or decision. However, there is a need to assess whether the government took a balanced approach to the matter. Here, it appears that there was a potential lack of consultation and transparency. Far from inhibiting the conduct of government business, disclosure would encourage more balance and consultation on controversial issues of public importance.
41. The government states that routine disclosure of legal advice would make public authorities reluctant to seek legal advice. However, Mersey Tunnel Users' Association (MTUA) v Information Commissioner and Merseytravel (EA/2007/0052, 15 February 2008) at 45, makes clear that:
“disclosure under FOIA can never be routine. The public interest test balance, with its inbuilt weight in favour of maintaining the exemption, must be struck in the particular circumstances of each case.”

Each case turns on its facts and the intervention is distinct from what normally constitutes adversarial ‘litigation’ for the purposes of LPP.

Issue live

42. In Kessler v Information Commissioner and HM Commissioners for Revenue & Customs (EA/2007/0043) at 73, the appellant argued that once a decision had been taken:
“... disclosure would not impair any decision making process. [The Tribunal] agree with the general principle that where legal advice has served its purpose there may be a stronger public interest argument in favour of disclosure, particularly, if, in fact no harm would be created.”

43. It is submitted that the advice has served its immediate purpose. The amicus briefs have been filed. SCOTUS reheard the case for the final time on 1 October 2012 and there are no further opportunities for the UK to intervene in the proceedings. It is worth noting that the order of a second hearing in SCOTUS was regarded as an unusual though not unprecedented step.
44. Alternatively, should the information be considered live due to the UK’s ‘current, live and developing’ agenda on ATS and business and human rights, Mersey at 51 confirms that this factor cuts both ways and makes the public interest in disclosure more urgent and necessary. Any continuing use or implementation of the advice from the UK’s controversial intervention in Kiobel merits a high degree of transparency.

CONCLUSION ON SECTION 42(1):

45. There are specific and compelling reasons in this case that are stronger than or equal to the public interest in maintaining LPP in the circumstances of the intervention. 


SECTION 35(1)(a): APPLICATION
46. Ms Croser does not accept that s35(1)(a) is engaged for the reasons set out below. Should it be engaged, Ms Croser relies on common arguments A, B, C and D and additional arguments below.

WHICH POLICY DOES THE INFORMATION RELATE TO?

47. There is an issue as to which policy the information relates to. The FCO state that the request made on 16 July 2012 and/or the response came at a time when the Kiobel case was live, recent and government policy was still being developed. The FCO effectively references three policy matters: ATS, business and human rights and Kiobel, though it argues that Kiobel cannot be considered in isolation. Each of these policy areas shall be dealt with in turn.

ATS:

48. The UK government’s opposition to ATS dates back to at least nine years ago when it filed an amicus brief to SCOTUS on the issue.
 The UK has developed and explored its ATS policy since 2004, which appears to have remained consistently in opposition to ATS throughout changes in government. The requested information concerns the implementation of a long-established government policy, not the formulation or development of a policy.

Business and human rights:

49. The UK government’s policy on generic issues such as ‘business and human rights’ are likely to be in development for many years to come and touch on a vast range of issues and cases. The FCO argues for a policy-making process with no clear end in sight. This is clearly contrary to the case law and IC guidance.
50. As the FCO will be aware, the Tribunal and the IC have rejected this type of ‘seamless web’ argument. IC guidance states:

“Policy formulation/development is a series of separate decisions rather than a continuous process of evolution. Once a decision has been made, the sensitivity of the information relating to it will generally start to wane.”

…

“At the very least, ‘formulation or development’ suggests something dynamic – that is, something must be happening to the policy. The exemption cannot apply to a finished product or a policy which is agreed to, in operation, or already implemented.”

51. This is underpinned by Tribunal decisions such as DfES v the Information Commissioner & the Evening Standard at paragraph 75(v) and DWP v IC (EA/2006/0040) at paragraph 56.
52. If the FCO were correct, it could withhold large amounts of information from the public on the basis of a connection with this ‘seamless web’ of business and human rights. This is an unnecessary position, inimical to the public interest and unlikely to further government’s primary goal of making businesses more responsible.

Kiobel:

53. There is obvious overlap between Kiobel and the previous two policy areas. However, the request was for information specific to the intervention. The wording of the request 12/0887 (that preceeded and enabled the request 12/1118) was for the names of documents containing:

“The phrase “Kiobel” AND also one of the words “Alien Tort Statute” OR “amicus brief” OR “amicus curiae brief” OR “Netherlands” OR “Royal Dutch” OR “Shell” OR “State Department” OR “Supreme Court”.”

It is clear that both requests had Kiobel as its main focus. 

54. For the purposes of section 35(1)(a), the intervention is distinct from any wider, ongoing concerns, despite any overlap. The IC’s words bear repetition: “Policy formulation/development is a series of separate decisions rather than a continuous process of evolution.” Section 35(1) is not intended to remove information on separate policy decisions from the remit of FOIA 2000. 
55. The issue to be determined is whether or not the formulation and development of UK government policy in respect of Kiobel was complete and if so, when. Ms Croser maintains that the government’s formulation and/or development of the intervention was a finished product as represented in the filing of its second amicus brief on 13 June 2012. The UK’s final position was made public on filing at SCOTUS. It was highly unlikely that there would be any further opportunities for the government to intervene in the case after then. Accordingly, at the date of the request 33 days after filing of the second brief, the information requested was less sensitive than it was during the earlier stages of policy development.

56. The reasoning behind the FCO’s response on this point is not entirely clear. At best, it seems BIS could argue that the intervention sits under the umbrella of UK policy on ATS, itself under a wider umbrella of business and human rights – with both of these umbrella policies in development. This still does not eliminate the fact that a separate and distinct policy decision was taken in Kiobel, albeit a decision that was informed by wider umbrella policies.

57. Should the FCO maintain that government policy on Kiobel was still being developed 33 days after the filing of the second brief, Ms Croser argues that this increases the public interest in disclosure so that others may participate in the process and a range of arguments can be presented. Meaningful participation in policy development on these important issues requires information on the Kiobel case to be disclosed. This is linked to the issue of safe space, dealt with next.

‘SAFE SPACE’:

58. The FCO state that the UK requires the time and space to explore all policy options on ATS and business and human rights. This argument only applies if, which is not accepted, FCO shows that the formulation / development of the policy was ongoing at the time of the request and that therefore a safe space was in fact necessary.

59. In the words of the Tribunal in DBERR v the Information Commissioner and Friends of the Earth EA/2007/0072 (paragraph 114):
“This public interest is strongest at the early stages of policy formulation and development.  The weight of this interest will diminish over time as policy becomes more certain and a decision as to policy is made public.”

60. The reasons why this information had become a long-established policy are set out above at 48. Ms Croser submits that since the filing of the briefs, the UK’s policy on Kiobel has waned in sensitivity, particularly because this was the final opportunity for the UK to provide input via an amicus brief.

61. It is relevant to consider who is included or excluded from the safe space. IC guidance describes this factor as protecting government policy from the influence of lobbyists.
 However, it appears that the government engaged with at least one lobbyist whose vested interests were clear. The engagement of such a lobbyist appears to call into question (i) the argument that UK policy was being developed neutrally or at all; and (ii) the integrity of the safe space required if it was being developed.
INFLUENCE OF LOBBYISTS:

62. The Tribunal has found there is a strong public interest in disclosing information that revealed how lobbyists were trying to influence policy so that others could participate in the debate by presenting counterbalancing views. If the UK’s policy development was ongoing then disclosure would be required to promote meaningful participation. The Tribunal in DBERR at paragraphs 115 to 116 drew a line between neutral third parties and lobbyists with their own agenda.

63. A list of Kiobel related documents released by BIS includes 3 documents entitled: “CALL ON THE SHELL LEGAL ADVISER”. They are dated 3 March 2012, between the filing of the first and second amicus briefs. This suggests active engagement/communication with Shell, a party to the Kiobel litigation. Overlap between Shell’s Supplemental Brief and the UK’s amicus briefs raise further legitimate questions as to the extent of potential collaboration.
64. There is a strong public interest in understanding the interaction between Shell and government policy on Kiobel. In DBERR at paragraph 117, the Tribunal held:

“In our view, there is a strong public interest in understanding how lobbyists, particularly those given privileged access, are attempting to influence government so that other supporting or counterbalancing views can be put to government to help ministers and civil servants make best policy…. .This means that there is a public interest in the disclosure of information in relation to such deliberations even at the early stages of policy formulation. This to a large extent counterbalances the strong public interest in maintaining a private space at the early stages of policy formulation… ”
65. Shell has privileged access to the highest levels of the UK government. To take one example, a 29 March 2012 letter from Shell to the Secretary of State for Business described Vince Cable (an ex-Shell economist) as “‘contact Minister for Shell’ in HM Government”.
 Shell has lobbied government officials in a variety of other contexts.
 

66. By engaging with the Shell legal advisor, the UK government may have compromised its independence and/or neutrality in this case. The information available raises the possibility that the government was either unduly influenced by or dependent on Shell’s views in this case. There is a strong public interest in disclosing how non-governmental third parties have influenced or interacted with the intervention in a case which has such serious ramifications, not least where the third party is the respondent in the case. 

67. The circumstances suggest a lack of neutrality and integrity in the policy making process – precisely what this exemption seeks to preserve and protect. Ms Croser submits that disclosure is necessary to confirm or dispel concerns over the role Shell or any other third parties may have played in this decision. Ms Croser asks the IC to clarify with FCO whether or not it consulted with non-governmental third parties whose views were in support of the plaintiffs’ case on the development of its substantive policy in Kiobel, other than to gain consent to file the amicus briefs. If they did so, Ms Croser asks the IC to determine the identity of those parties.
PROMOTING ACCOUNTABILITY OF GOVERNMENT OR ALLOWING GREATER PARTICIPATION IN DECISION MAKING

68. In the view of the IC, the purpose of s35(1)(a) is:

“to protect the integrity of the process of formulating and developing Government policy, and to prevent releases of information undermining this process and ultimately resulting in less robust, well considered or effective policies.”

69. Ms Croser believes that disclosure would make the policy making process in the Kiobel case or similar cases in future more robust, fair and balanced. If government officials were more aware of the need to engage a broad range of stakeholders when taking controversial policy decisions, the quality of decision-making would improve. The risk that decisions were or could be unduly influenced would be reduced. 

70. In this specific case, if the UK government engaged substantively with both parties to the case, the quality of the decision and public confidence in the integrity of the policy would improve. 
71. If the FCO maintains that the policy development in any of the relevant areas is ongoing, there is a corresponding public interest in wider participation in that process, particularly in light of what appears to be the limited and one-sided consultation described above.
SECTION 27(1): APPLICATION:
(a) International relations:

72. The FCO claims that disclosure would lead to other nations being reluctant to discuss their intentions with regard to next steps in the Kiobel or US Alien Tort Statute (ATS) cases. However there are no further steps to be taken in the Kiobel case. Depending on the outcome of Kiobel, there may be no further action in relation to other ATS cases. Even if SCOTUS took the exceptional decision to order further hearings  in the case, disclosure could well encourage those who filed briefs in support of the plaintiffs, including the US, the European Commission and Argentina, to share their views and have constructive dialogue with the UK on the issue.

73. Ms Croser does not accept that Kiobel was a ‘delicate’ matter. The UK and the Netherlands filed public amicus briefs when they had the alternative of making more discrete representations to the US via diplomatic routes. 

74. Kiobel has been the subject of robust public, legal debate, into which the UK intervened. While the issue is hotly contested, ‘delicate’ misdescribes the nature of the debate, where dissent and legal argument is part of the course..
(d) UK interests abroad:
75. The government contends that could prejudice the outcome of the SCOTUS proceedings. This is a very remote possibility. Justices of SCOTUS decide cases on the pleadings and arguments put before them through the official procedures and channels. Documents disclosed under FOIA 2000 are most likely to be disregarded as irrelevant. The chances of disclosure prejudicing the decision are insignificant.
76. Ms Croser submits that the UK government’s interests abroad in Kiobel are broader than the interests of the respondent company. According to the government, human rights is said to be at the ‘core’ of UK foreign policy. Disclosure would place the  intervention in context and show the extent to which the government has met its stated commitments to human rights and corporate responsibility.
SECTION 27(2): APPLICATION:

77. Comments in Campaign Against the Arms Trade (CAAT) v the Information Commissioner and Ministry of Defence confirm that Section 27(2) will not apply if it is evident that the information is jointly created with the other state in question. Given that the UK submitted joint amicus briefs with the Dutch government and appears to have engaged the US in discussions during the development of the briefs, it is unclear to what extent the information has been jointly or separately created. 
78. The IC should confirm what if any information has been jointly created. Section 27(2) should not apply to such information.
SECTION 27(3) APPLICATION:

79. Ms Croser assumes that this exemption is being applied to communications with the Dutch government. However, Ms Croser asks the IC to confirm which EU member state/s the FCO is referring to. Ms Croser intends to seek appropriate advice on the issues relevant to this exemption, involving as it does a comparative analysis of different cultural expectations of confidentiality and transparency. 

PIT:

80. Common arguments A, B, C and D are relied on in support of disclosure under the Section 27 exemptions.

SECTION 40(2) AND (3)

81. Section 40(2) and (3) FOIA 2000 exempt information the disclosure of which would breach the Data Protection Principles (‘DPPs’) that are set out in Schedule 1 of the Data Protection Act 1998 (‘DPA’). The authority states that disclosure would breach the first DPP which requires data to be processed fairly and lawfully. In its reply on 13 August 2012, the FCO stated that some of the requested information contains personal data relating to “third parties”. The nature of this personal data is not clear but in context Ms Croser assumes that this refers to names rather than sensitive personal data or inherently private information. Assessing the fairness of disclosure requires a broad view of the circumstances, including the reasonable expectations of the data subject.
 

Reasonable expectations:

82. Tribunal and IC guidance on the ‘Naming Officials representing Lobbyists and Public Authorities’ provides that officials representing public authorities or third parties should expect their names to be disclosed where they communicate with one another in their role as a spokesperson.
 This guidance applies to the requested information because third parties have lobbied, discussed and potentially influenced the UK’s intervention.

83. The principles established in DBERR at paragraph 101 confirm that only junior officials or stand-ins for senior officials may have an expectation of privacy in such circumstances. On the facts, no expectation of privacy appears to attach to the personal information of officials (other than junior officials) who participated in discussions and meetings relating to the UK’s intervention. 

PIT:

84. The first DPP principle is subject to a public interest test in Schedule 2, para 6(1), which provides that data may be disclosed where:

“The processing is necessary for the purposes of legitimate interests pursued by the data controller or by the third party or parties to whom the data are disclosed, except where the processing is unwarranted in any particular case by reason of prejudice to the rights and freedoms or legitimate interests of the data subject.”
85. The public interest test is comprised of three requirements:

1. The establishment of a legitimate interest of the requester;
2. Disclosure is necessary to further that interest;
3. Disclosure is not unwarranted by any interference with / prejudice to the rights of the data subject.
86. The guiding principles set out in DBERR provide that in the case of disclosure of names of officials recorded in discussions between government departments and lobbyists, the test:
“will largely depend on whether the additional information relates to the person’s business or professional capacity or is of a personal nature unrelated to business.” 

87. While the third party organisations or authorities have not been expressly identified, it appears some if not all of them are organisations (rather than individuals acting in a personal capacity). The intervention involved UK government engagement with:

· The Dutch government

· The US government 

· Shell
88. It appears highly likely that the information was business related and imparted in a professional capacity and, on the face of it, there is a strong basis for concluding that the type of personal information in this case satisfies the test for fair disclosure.

89. Further, Ms Croser submits that the standard requirements of the public interest test are satisfied in any event. The legitimate interest in disclosure has been explained in detail above and does not bear repeating. Reference should be made to common arguments A, B, C and D and also paragraphs 62 to 71 above concerning lobbyists.

90. Disclosure is necessary to further the legitimate interests outlined above. The reason is simple. If lobbyists who influence UK policy on an issue of public importance remain anonymous, the public is unable to properly evaluate the merits of lobbying and the integrity of the political process. It will be harder to say whether the UK should have accepted or refused advice without knowing who delivered it. 
91. A similar point was developed further in Creekside Forum v ICO and DCMS (EA/2008/0065) at paragraph 73:

“rank, status, interests and qualifications of a person in an organisation are of relevance in assessing the weight given to the opinion” 

…

“knowing who is lobbying, who has been consulted, their seniority and role can add to the understanding of a substantive decision”

92. Lastly, it is unlikely that disclosure is unwarranted in this case by reason of prejudice to the rights or interests of the data subject. Again, although the identities of the third parties is not explicit, the involvement of Shell and the Dutch and US governments in the Kiobel case is public knowledge since each is involved directly or indirectly in the case. The governments submitted several briefs to SCOTUS bearing the names, roles and departments of their legal advisors and the address, telephone and email of the US-based lawyers who assisted. These individuals and their associates have declared their involvement on the public record in Kiobel. There is no suggestion that they have suffered prejudice as a result, or that disclosure would cause any issues for them.  This must be balanced against the substantial public interest in knowing who are the lobbyists affecting government policy in an important area.

93. There appears to have been no criticism of individual legal advisors in the widespread media coverage of the case. The main focus of media criticism has been the Foreign Minister and Shell. In this case, individuals from third parties are by nature unlikely to attract any media interest or attention. Any prejudice that may result from disclosure would be no more than trivial.

94. On the DBERR guidance and on the standard test, disclosure is fair. If the IC takes a different view, the authority is still obliged to consider redacting that information and disclosing the redacted document. 
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